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Reguest For Technical Advice-TEFRA Issue

"hies is in resnonse to your request for technical advice 3
regarding the ceaptioned matter dested January 24, 1991.

Vhat is the effect of the failure to brji TEFRA
proceeding for & TEFRA subcliapter & item in iiiliwithin the three
vear reriod of I.R.C, & 6229(2}, with regcrd tﬂ: nputation
En individual's NOL carryback to the years ﬁ and

. under the facts set forth below. Put ancother way, is it
"permissible to compute, by reference to I.R.C, § 6214(b), the
correct carryback loss tco an open carryback year (JEE even if
the individuals's loss is partially compesed of a TEFRA
subchapter § corporation loss in the loss year (JJJll and the
I.R.C. § 6229(a) statute of limitations has expired without any
TEFRE proceeding having been begun for that loss year?

CONCLUSION

It ic permissible to compute the correct carryback less to
an open carrybachk year, i,e., Il even if the loss generating
the carryback is partially compeosed of TEFRA subchaper S items
and arose in 2 year, i.e., for which the statute of
limitations under I.R.C. § 6225(a) has expired without any TEFRA
proceeding having been begun for EMEEEe However, in determining:
whether or pnot there is &n incorme tax deficiency for the

axpayers' taxable year, the potential diczllowan nd/or
djustment of subchapter S items for the taxable yearﬁcannot
be taken into concgideration.
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FACTS

The facts, as set forth in your request, are set forth
below:

-

1. This case involves the years - through -

2. Taxpayers' - return was timely filed on
-, and is open under timely executed Forms 872 and B72-A
(unrestricted).

3. Taxpayers' -return was timely filed _

-, and is open under timely executed Forms 872 and 872-A
(unrestricted).

4, Taxpavers' M return was timely filed N
-, and is open under a timely executed Forms 872 and B72-A
(unrestricted).

5. Taxpayers' =and =returns were timely filed and
are open under timely executed Forms 872-A(unrestricted).

6. on or_sbout , I
(") vas incorporated. had | shareholders (a

individuals) and filed its initial return for the taxable year
ending as a subchapter S corporation (Form
11288).

7. On its return, I shoved a loss of I
Taxpaver 's share of such los:z () in the amount
of § flowed through to his [} Form 1040. :

8. Taxpayers' Form 1040 for [ shoved a net 1loss
Mng the above subchapter S corperation share of loss) of

9. No portion oi trﬁve Jﬁfor -was cagrried back
by the taxpayers to or or forward to (a

loss year). It is not known if any portion was carried to
or subseguent years.

10. No NBAP or FSAA or other subchapter S corporation
proceeding has been initiated with regard to HilEE - iEmmss vear and
no;extensions under I.R.C. § 6229(b) (1) or (2) have been
soficited or secured. '




11. In a proposed notice of deficiency for EllEElM various
adjustments totalling SHI :vc been proposed. One of the
proposed adjustments involved the conversion of | f:rom an S
torporation to a regular C corporation for failure to file the
required election on Form 2553 reguired by I.R.C. § 1362.

12. Your office is making changes to the other proposed
adiustments that would result in there being no deficiency for

even if the* adjustment would be sustained. That is
the adjustments would not overcome the reported loss of $=.
DISCUSSION
The answer to your guestion involves an issue of statutory
construction concerning the relationship between I.R.C., § 6214 (b)
and the TEFRA provisions found at I.R.C. §§ 6221 et. seqg. As

such, we must analyze the history and application of these
statutory provisions.

Subchapter § Items

In terms of the relationship between I.R.C., § €214(b) and
the TEFRA provisions, it must first be determined what is or is
not a subchapter § item.

Clearly, whether a proper election has been made to be
treated as & subchapter S corporation under I.R.C. § 1362 is a
subchapter 8 item. RSee Temn. Treas, Reg. £€ 301.€233-1T(b) and
301.6245~1T(aY (3}, ARdditiconally, and as a direct result of anv
decision regarding the subchapter S status of a corporation, each
sharehoider's share of items of income, gain, loss, deduction, or
credit are considered to be subchapter § items. See Temp. Reg.

& 301.6245-1T(a)(1)(i). However, after a decision has been made
regarding (1) the valid status of a corporation as a subchapter S
corpeoratiocn and (2) the shareholders' taxable portion of the
items of income, gain, loss, etc., any utilizable loss that
properly flows through to the shareholder becomes commingled, in
a sense, with any other tax attributes of the shareholder that
would go to make up the ghareholder's net operating loss for the
year. Thus, although there may be certain components of a
subchapter & shareholder's net operating loss for any particular
year that consist of subchapter S5 items, the carryback and/or
cagyrover of that net operating loss at the shareholder level are
no#, in and of themselves, TEFRA items,




1.KE.C. § 6214 (b)

. The predecessor to I.R.C. § 6214(b), section 274(g) of the
Revenue Act of 1926, stated:

Sec. 274(g) The Board in redetermining a deficiency

in respect of any taxable year shall consider such
facts with relation to the taxes for other taxable
years as may be necessary correctly to redetermine the
amount of such deficiency, but in doing so shall have
no jurisdiction to determine whether or not the tax for
any other taxable year has been overpaid or underpzig.

When compared with the prcrent version of ILR.C. § 6214(b), it
cen be seen that the operative words of the two statutory
provisions have remeined virtually unchanced:

(b) JURISLICTION OVER OTEER YEARS AND QUARTERS. -
The Tax Court in redeterminining a deficiency of
income tax for any taxable year . . . shall consider
such facts with relation to the taxes for other
years . . . &8s may be necessary correctly to
redetermine the amcourt of such deficiency, but
in deoing so shall have no jurisdiction to
determine whether or not the tax for any other
yeer has been overpaid or underpzid.

In Cornelius Cotton Mills, 4 B.T.A. 255, 256 (1926), the
2..7¢C rF Teu o fapecls allvrrccd thr reenins 2o rpplicaticn of

-l ot <

prior 12w sectien 274 (c):

The Board is to have jurisdiction of appeals

from the determination of a tax liability for

those years for which the Commissioner has

determined a deficiency. 1In determining the

correct amount of the deficiency, we may consider

such facts with relation to taxes for other taxable

years as may be necessary correctly tc redetermine

the amcount of the deficiency involved; for example,

in determining the invested capital for the year for

which the deficiency against a corporation has Dbeen

deterrnined, we may determinc what was the tax liability
f during a preceding year.

-



) in construing the scope of TI.P.C. & 6214 (b}, the Tax Court,
in Lone Manor Farms, Inc, v, Commicgioner, 61 T.C. 436, 440-41
(1©74), aff'd withouvt pub. op., 510 F.2a 870 (3ré Cir. 1875),
stated:

" Section 6214 (b) saye that we have no power to
deteliine an overpaeyment or underpeyment of
tax for a year not in issue which would form
the basis ¢of & refund suit or an assecsment of
a deficiency. (citations omitted) It does not
prevent us frenm computing, as distincuished from
"determining™, the correct tax liability for a
yeer not in issue when_such a computsticn is
necezsary to & determination of the correct tax
lishility for a vear that has been placed in issue.
(citaetion omitted) Nor is the rationale of the '
Gecided cases limited to situations where the
recomputation of the tax liability for the
barred year invelves the precpriety of omissions
or deductions from gross income for such year;
it extends to a recomputation of the tax liability
itself, even though neo zcéjuctments are made to
taxable inconie. (Emphasis added)

In addressing the mechanics of epplying I.R.C. § 6214 (b),
the Tax Court recently stated, in Hill v. Commissioner, 85 T.C.
No. 21 (october 18, 1990):

irdeed, in that open year, as petitioners
emchtecize, & taxpayer may be forced to
contest respendent's adjuctnents for a year
lony past in a dispute regarding the proper
arount of a deficiency determined for the
orer. year. The period of limitations set
forth in section 6501 (z), however, does

not save & taxpayer from shouldering that
burden.

The TEFRA Provicsicns

As a stérting point, I.R.C. & 6221 provides the general rule
urﬁerlying the TEFRA provicions (F.L.97-248):




SnC. 6221, TAX TRL/TMENT DETERI::ILED AT
PARTNERSITF LEVRL

Txce,t &2 otherwice provided in this
subche;.ter, the tax treatment of any
partrercship item rhall be deterrnined
at the partnership level, (Zzphasis added)

legislative bistory accompanying the enactment of the TEFRA
rership rrovisions states:

Under the conference agreement, the
te: treciment of items of partnercthip
irncome, losc, deductions, and credits
will be cetermined at the partnershirp
level in a urified partnership proceeding
rather than in separate proceedinges with
the partners.

Except as otherwise provided [under
tlhhe TEFRL provicions)], the tax treatment cof
any partrnership items is to be determined at
the partnership level. (Emphacsis added)

E.R. Conf. Rep. lc. 760, S$7th Cong., 2nd Sess. 600
(1982), 1982-2 C.B. 600, 662,

llowing closely on the heels of the enactment of the TEFRA
Fer tnezsr:f prcevisions,; the Zubchepter S Revision Act of 1582
(P.L. 97~354) made rules gimilar to the TEFRA partnership rules
arpliceble tc subcheapter S corporations as well. DMore
specifically, I.R.C. § 6241 states the general rule applicable to
subchapter & corporations:

SEC. 6241, TAX TREATMENT DETERMINED AT

CCRPORATE LEVEL

Except as otherwise provided in
regulations prescribed b the Sescretary,
tax treatment of any subchapter § iten slall
f be deterrined at the corporate level.
{(Emphacis addsd)




-

The lecislative history accomfenying the enactment of the TEFRA
subchaptecr £ coryeretien provision: ctates:

Under the bill, the tax treetnent of items

cf subckapter § income, loss, deduvcticns, &nd
credite will be determined at the

corporate level in a unified proceedings

vith shareholders. (Erplosin edced)

~1n

7. R,
I

~1 1

ep. No, 826, 97th Cong., 2d Sess. 24 (198z), 1982-2 C.B.
21

I.R.C. & 6225, the TiFRA partnership provision that sets forth
the rules and limitations for assessing any tax relating to
pertnership items, is apriiceble to subchapter § corperetions and
subchapter S items by virture of the cross reference provisions
of I.R.C. & 6244,

Tt should be self evident from theo erphasized portion of the
gucted exeipts, supra, that the TEILY provisions, whatever else
they may or may not be, provide a mechanism for determining an
income tax liability. As the Jegislative history to the TEFRA
partnership proceedings, supra, states, the TEFRA provisions are
intended tc consolidate the determination proceedings and replace
the multiple deternmination process that was in place prior to the
enactment of the TEFRA provisions. There is virtually nothing in
the statutes or tre legislative history accorpanying the pieces
cf 1982 TEFRA legisliation that sug¢est or imrly, directly or
indirectly, that Congreszs wes intercding to or did in fact limit
the brcad scope of T.R.C. § 6214(b), which gives the Tax Court
the jurisdicticor to "compute" the tax liability for a year nct
properly before it in order to determine the correct tex
liebility for a year that is properly before it. §ee Lcne Mzncr
Ferms, Inc,, supra. Without specifically addressing the issue,
it would be extremely difficult te conclude that Congress sub
silentio intended to limit the scope of I.R.C. & 6214(b) to non-
TEFRA iszues. In fact, the consiitent uce of the word
"determired,". a term of art in the tax law, is strong support for
th! prorosition that the historical distinctien between
"determine" and "ceonpute" for purposes of I.R.C. § 6214(b) remain
intact under the TEFRA provisions as well.




. In licht of ou. conclusion regarding the scope of I,R.C.

§ 6214{b), surra, under your facte, tre effect of the potential
TEFRA adjustments for i‘s B -chle year can be taken inte
account in determining the taxpayver's correct income tex
liability for the earlier, open years, Eowever, in determinirng
whether or here is an inceme tax deficiency for the
taxpavers' tzxable year, the potential disallowance and/o:
adjustuent of subchapter € items for the taxable yexr [ cannct
be taken into consideration.

1f you have any cuestions regarding these iszues, do not
hesitate *o call Thomas J. Kane &t FTS 343-0CZz2.

CCRTIS G. WILSOH
Chief,
Tax Shelter/Partnerships Branch




